
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

IN RE WEATHERFORD INTERNATIONAL 
SECURITIES LITIGATION 

11 Civ. 1646 (LAK) (JCF) 

CLASS ACTION 

 
 

 
DECLARATION OF ELI R. GREENSTEIN IN SUPPORT OF PLAINTIFFS’ 
SUR-REPLY IN SUPPORT OF (I) MOTION FOR FINAL APPROVAL OF 

SETTLEMENT AND PLAN OF ALLOCATION; AND (II) LEAD COUNSEL’S 
MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND REIMBURSEMENT 

OF LITIGATION EXPENSES 
 
 

 

Case 1:11-cv-01646-LAK-JCF   Document 273   Filed 08/04/14   Page 1 of 4



 

Pursuant to 28 U.S.C. § 1746, I, Eli R. Greenstein declare as follows: 

1. I am a partner at Kessler Topaz Meltzer & Check, LLP and counsel for the Court-

appointed Lead Plaintiff and proposed Settlement Class Representative American Federation of 

Musicians and Employers’ Pension Fund and additional named plaintiff and proposed Settlement 

Class Representative the Georgia Firefighters’ Pension Fund (together, “Plaintiffs”). 

2. I respectfully submit this declaration in Support of Plaintiffs’ Sur-Reply in 

Further Support of (i) Plaintiffs’ Motion for Final Approval of Class Action Settlement and 

Approval of Plan of Allocation (ECF No. 250) and (ii) Lead Counsel’s Motion for an Award of 

Attorneys’ Fees and Reimbursement of Litigation Expenses.  

3. Attached hereto are true and correct copies of the following exhibits: 

Exhibit A:  Letter Objection of Ralph L. Cochran, dated June 9, 2014 
 

Exhibit B:  Second Supplemental Affidavit of Jose C. Fraga 
 

Exhibit C:  Letter Objection of Stephen Schoeman, dated June 30, 2014 
 

Exhibit D:  Letter Objection of Stephen Schoeman, dated July 24, 2014 
 

Exhibit E:  Letter Objection of Stephen Schoeman, dated July 29, 2014 
 

Exhibit F:  Declaration of Jennifer L. Enck regarding Objection of Stephen 
Schoeman, Ph.D. 
 

Exhibit G:  Notice of Disciplinary Charges, In the Matter of Joseph Darrell 
Palmer, No. 125147, Case No. 12-O-16924  
 

Exhibit H:  Documents filed by Joseph Darrell Palmer in In re Merck & Co., 
Inc. Vytorin/Zetia Sec. Litig., No. 13-4327 (3d Cir.) 
 

Exhibit I:  Documents filed by Joseph Darrell Palmer in In re Schering-Plough 
Corp./Enhance Sec. Litig., No. 13-4328 (3d Cir.) 
 

Exhibit J:  Documents filed by Joseph Darrell Palmer in In re Bank of America 
Sec., Deriv. & ERISA Litig., No. 13-1830 (2d Cir.) 
 

Exhibit K:  Documents filed by Joseph Darrell Palmer in In re American Int’l 
Group Sec. Litig., No. 13-1929 (2d Cir.) 
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Exhibit L:  In re Lehman Bros. Mortgage-Backed Sec. Litig., Sept. 9, 2013 

Hrg. Tr. 
 

Exhibit M:  Pretrial Order No. 27, In re Lehman Bros. Sec. & ERISA Litig., No. 
09-MD-2017 (LAK) (S.D.N.Y. 2012), ECF No. 306 
 

Exhibit N:  Pretrial Order No. 28, In re Lehman Bros. Sec. & ERISA Litig., No. 
09-MD-2017 (LAK) (S.D.N.Y. 2012), ECF No. 307 
 

Exhibit O:  Order Concerning Settlement with Defendant Ernst & Young, In re 
Lehman Bros. Sec. & ERISA Litig., No. 09-MD-2017 (LAK) 
(S.D.N.Y. 2012), ECF No. 542 
 

 

I declare under penalty of perjury that the foregoing is true and correct. 

 
Dated: August 4, 2014 

  /s/ Eli R. Greenstein     
ELI R. GREENSTEIN 
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CERTIFICATE OF SERVICE 

On this 4th day of August, 2014, I hereby caused a true and correct copy of the foregoing 
document to be served via Overnight Mail upon: 

Stephen Schoeman, Ph.D. 
101 Jefferson Avenue 
Westfield, NJ 07090 
 
Jeff M. Brown 
750 S. Dixie Highway 
Boca Raton, FL  33432 
 
Ralph L. Cochran 
1000 Rocky Creek Drive 
Pflugerville, TX  78691 
 

 
  /s/ Eli R. Greenstein     
ELI R. GREENSTEIN 
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EXHIBIT A 

1. John Danna 
Richardson, TX 

2. William T. Meuret 
Helena, MT 

3. Tova Shergold 
South Barrington, IL 

4. Linda S. & Frank C. Maynard 
West Lebanon, NH 

5. Linda S. & Frank C. Maynard 
West Lebanon, NH 

6. Nancy R. & Bill N. Woody 
Verona, VA 

7. Grant D. Setnicka 
Ojai, CA 

8. Carol E. Roberts 
Wilton, CT 

9. Cracker Barrel Old Country Store, Inc. 
Lebanon, TN 

10. Virginia M. Goski 
Regina, SK 
Canada 

11. Vern Triol 
Canada 

12. Cindy & Bart Hunter 
Canada 

13. James M. Thompson 
Fort Wayne, IN 

14. Linda Eastcott 
Canada 

15. Andrew A. Nicely 
Washington, DC 

Case 1:11-cv-01646-LAK-JCF   Document 273-2   Filed 08/04/14   Page 6 of 6



EXHIBIT C 

Case 1:11-cv-01646-LAK-JCF   Document 273-3   Filed 08/04/14   Page 1 of 3



Case 1:11-cv-01646-LAK-JCF   Document 273-3   Filed 08/04/14   Page 2 of 3



Case 1:11-cv-01646-LAK-JCF   Document 273-3   Filed 08/04/14   Page 3 of 3



EXHIBIT D 

Case 1:11-cv-01646-LAK-JCF   Document 273-4   Filed 08/04/14   Page 1 of 3



Case 1:11-cv-01646-LAK-JCF   Document 273-4   Filed 08/04/14   Page 2 of 3



Case 1:11-cv-01646-LAK-JCF   Document 273-4   Filed 08/04/14   Page 3 of 3



EXHIBIT E 

Case 1:11-cv-01646-LAK-JCF   Document 273-5   Filed 08/04/14   Page 1 of 6



Case 1:11-cv-01646-LAK-JCF   Document 273-5   Filed 08/04/14   Page 2 of 6



Case 1:11-cv-01646-LAK-JCF   Document 273-5   Filed 08/04/14   Page 3 of 6



Case 1:11-cv-01646-LAK-JCF   Document 273-5   Filed 08/04/14   Page 4 of 6



Case 1:11-cv-01646-LAK-JCF   Document 273-5   Filed 08/04/14   Page 5 of 6



Case 1:11-cv-01646-LAK-JCF   Document 273-5   Filed 08/04/14   Page 6 of 6



EXHIBIT F 

Case 1:11-cv-01646-LAK-JCF   Document 273-6   Filed 08/04/14   Page 1 of 3



Case 1:11-cv-01646-LAK-JCF   Document 273-6   Filed 08/04/14   Page 2 of 3



Case 1:11-cv-01646-LAK-JCF   Document 273-6   Filed 08/04/14   Page 3 of 3



EXHIBIT G 

Case 1:11-cv-01646-LAK-JCF   Document 273-7   Filed 08/04/14   Page 1 of 5



Case 1:11-cv-01646-LAK-JCF   Document 273-7   Filed 08/04/14   Page 2 of 5



Case 1:11-cv-01646-LAK-JCF   Document 273-7   Filed 08/04/14   Page 3 of 5



Case 1:11-cv-01646-LAK-JCF   Document 273-7   Filed 08/04/14   Page 4 of 5



Case 1:11-cv-01646-LAK-JCF   Document 273-7   Filed 08/04/14   Page 5 of 5



EXHIBIT H 

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 1 of 13



Case: 13-4327     Document: 003111495168     Page: 1      Date Filed: 12/30/2013

1 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 2 of 13



Case: 13-4327     Document: 003111496988     Page: 1      Date Filed: 01/02/2014

2 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 3 of 13



Case: 13-4327     Document: 003111496988     Page: 2      Date Filed: 01/02/2014

3 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 4 of 13



Case: 13-4327     Document: 003111496988     Page: 3      Date Filed: 01/02/2014

4 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 5 of 13



Case: 13-4327     Document: 003111496991     Page: 1      Date Filed: 01/02/2014

5 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 6 of 13



Case: 13-4327     Document: 003111496991     Page: 2      Date Filed: 01/02/2014

6 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 7 of 13



Case: 13-4327     Document: 003111496991     Page: 3      Date Filed: 01/02/2014

7 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 8 of 13



Case: 13-4327     Document: 003111496994     Page: 1      Date Filed: 01/02/2014

8 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 9 of 13



Case: 13-4327     Document: 003111496994     Page: 2      Date Filed: 01/02/2014

9 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 10 of 13



Case: 13-4327     Document: 003111496994     Page: 3      Date Filed: 01/02/2014

10 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 11 of 13



Case: 13-4327     Document: 003111496997     Page: 1      Date Filed: 01/02/2014

11 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 12 of 13



Case: 13-4327     Document: 003111496997     Page: 2      Date Filed: 01/02/2014

12 of 12

Case 1:11-cv-01646-LAK-JCF   Document 273-8   Filed 08/04/14   Page 13 of 13



EXHIBIT I 

Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 1 of 13



Case: 13-4328     Document: 003111495171     Page: 1      Date Filed: 12/30/2013Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 2 of 13



Case: 13-4328     Document: 003111497000     Page: 1      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 3 of 13



Case: 13-4328     Document: 003111497000     Page: 2      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 4 of 13



Case: 13-4328     Document: 003111497000     Page: 3      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 5 of 13



Case: 13-4328     Document: 003111497003     Page: 1      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 6 of 13



Case: 13-4328     Document: 003111497003     Page: 2      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 7 of 13



Case: 13-4328     Document: 003111497003     Page: 3      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 8 of 13



Case: 13-4328     Document: 003111497006     Page: 1      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 9 of 13



Case: 13-4328     Document: 003111497006     Page: 2      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 10 of 13



Case: 13-4328     Document: 003111497006     Page: 3      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 11 of 13



Case: 13-4328     Document: 003111497009     Page: 1      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 12 of 13



Case: 13-4328     Document: 003111497009     Page: 2      Date Filed: 01/02/2014Case 1:11-cv-01646-LAK-JCF   Document 273-9   Filed 08/04/14   Page 13 of 13



EXHIBIT J 

Case 1:11-cv-01646-LAK-JCF   Document 273-10   Filed 08/04/14   Page 1 of 3



Case: 13-1830     Document: 26     Page: 1      05/23/2013      946584      2Case 1:11-cv-01646-LAK-JCF   Document 273-10   Filed 08/04/14   Page 2 of 3



Case: 13-1830     Document: 26     Page: 2      05/23/2013      946584      2Case 1:11-cv-01646-LAK-JCF   Document 273-10   Filed 08/04/14   Page 3 of 3



EXHIBIT K 

Case 1:11-cv-01646-LAK-JCF   Document 273-11   Filed 08/04/14   Page 1 of 3



Case: 13-1929     Document: 8     Page: 1      06/04/2013      955909      2Case 1:11-cv-01646-LAK-JCF   Document 273-11   Filed 08/04/14   Page 2 of 3



Case: 13-1929     Document: 8     Page: 2      06/04/2013      955909      2Case 1:11-cv-01646-LAK-JCF   Document 273-11   Filed 08/04/14   Page 3 of 3



EXHIBIT L 

Case 1:11-cv-01646-LAK-JCF   Document 273-12   Filed 08/04/14   Page 1 of 16



D995lehC                       
1

 1 UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 2 ------------------------------x 
 

 3 IN RE:  LEHMAN BROTHERS 
MORTGAGE-BACKED SECURITIES 

 4 LITIGATION, 
 

 5                                         09 MD 2017 (LAK) 
 

 6 ------------------------------x 
 

 7                                         September 9, 2013 
                                        3:40 p.m. 

 8 Before: 
 

 9 HON. LEWIS A. KAPLAN, 
 

10                                         District Judge 
 

11 APPEARANCES 
 

12 BERNSTEIN, LITOWITZ, BERGER & GROSSMAN 
     Attorneys  for Lead Plaintiffs  

13 BY:  DAVID STICKNEY 
     - AND - 

14 KESSLER, TOPAZ, ELTZER, CHECK 
BY:    DAVID KESSLER 

15  
GIRARD GIBBS, LLP 

16      Attorneys for Structured Note Plaintiffs 
BY:  DANIEL C. GIRARD 

17      DENA CONNOLLY SHARP 
 

18 GIBSON, DUNN & CRUTCHER, LLP 
     Attorneys for Defendant UBS Financial Services 

19 BY:  MARSHALL R. KING 
     JONATHAN SEIBALD 

20  

21

22

23

24

25

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300
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 1 (Case called) 

 2 THE DEPUTY CLERK:  Counsel for lead plaintiffs, are

 3 you ready?

 4 MR. STICKNEY:  Yes, we are.

 5 THE COURT:  Counsel for structured note plaintiffs,

 6 are you ready?

 7 MR. GIRARD:  Yes.  Thank you.

 8 THE COURT:  Counsel for defendant UBS Financial

 9 Services?

10 MR. KING:  Yes.

11 THE COURT:  Good afternoon.

12 Well, I invited you folks in because when I read the

13 papers in relation to the structured products settlement I had

14 some issues with them and I thought it might be helpful to

15 discuss them before I signed any orders.

16 The first of my issues relates to paragraph 18 of the

17 settlement stipulation.  Why in the world should I approve an

18 arrangement whereby any attorneys' fees I may award would be

19 paid the minute I award them regardless of any objections,

20 appeals or anything else, the effect of which would be to place

21 on the class members the risk that if the fee award were

22 reduced or set aside what they would then have in lieu of money

23 is the right to pursue a large number of plaintiffs' lawyers

24 all over America to get it back and the credit risk of the

25 lawyers' potential inability to pay it back.
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 1 MR. GIRARD:  Your Honor, if I can give first a little

 2 background and then I'm going to respond directly to the

 3 question.

 4 THE COURT:  And you are?

 5 MR. GIRARD:  Daniel Girard appearing for the

 6 structured note plaintiffs from Girard Gibbs.

 7 When we were at a point where we had reached an

 8 agreement with UBS we spoke with them about how to document the

 9 transaction and where we started at their suggestion was with

10 the settlement agreements that had been approved previously by

11 this Court in regards to --

12 THE COURT:  I know where you are going.  You are going

13 to say I did it before.

14 MR. GIRARD:  But I'm not going to rest on that, your

15 Honor, because I had a feeling that you knew that and that you

16 would want more of an explanation than that and I am prepared

17 to give it.

18 THE COURT:  We all learn over time, hopefully.

19 MR. GIRARD:  And I put myself in that category I hope,

20 as well.

21 The reason we carried these provisions forward, as

22 your Honor knows at the point where we have settled this case

23 and you have approved a notice and that notice has gone out to

24 the 18,000 approximate class members and they have had an

25 opportunity to come in and be heard and you decided to approve
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 1 the settlement and you have made a fee award and it has been

 2 five years, any member of that class can tie that fee award up

 3 for a year or more simply by noticing an appeal and the Court

 4 said Courts that have approved these provisions and considered

 5 objections to these types of provisions said this is one way to

 6 level the playing field somewhat between the leverage that an

 7 objector can assert at almost no cost to himself or herself and

 8 the lawyers who have been litigating the case.

 9 Now, to answer your question directly about credit

10 risk, it is something we've confronted before.  These folks

11 have been living with our credit risk for five years as their

12 lawyers in the sense that they've been relying on us and our

13 ability to bring this case to a conclusion in order for their

14 rights to be asserted.  If you approve this settlement and $120

15 million gets placed in escrow, we will be at a point where that

16 money is now set aside for their benefit subject to the

17 administration process.  The decision whether or not to take

18 money under the terms of the settlement agreement provisions

19 that your Honor is raising is one that we would make in context

20 given the facts at the time when they arise.

21 So, I don't know how this is going to look at the

22 point where the Court has made a fee award if we get there but

23 my guess is if this Court makes a fee award, that fee award is

24 probably going to be an award that is, I would suspect, not

25 tremendously subject to reversal on appeal.  And if the
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 1 argument is that the Court should have awarded less than that,

 2 we would like the discretion to pay ourselves some portion of

 3 that money, conceivably all of that money while that appeal is

 4 pending if we go to that point.  Our thinking, and the

 5 reasoning of the Courts that have approved these provisions is

 6 that if the lawyers who routinely object to class action

 7 settlements know that if there is the right to immediate

 8 payment they're less likely to bring those types of appeals in

 9 the first instance.  So, as far as the issue of whether the

10 provision should be in there at all I'm not going to point out

11 that it has been in prior settlements but I am going to point

12 out Courts that have --

13 THE COURT:  You have done that already.

14 MR. GIRARD:  But the Courts that have considered this

15 issue have rejected objections along these lines and most

16 recently this was raised in the TFT LCD Flat Panel antitrust

17 litigation, my firm was liaison counsel in this case.  Judge

18 Illston considered this type of objection and she said the fact

19 that the lawyers were able to bear the risk of the litigation

20 for five years suggests that they are possibly good for it.

21 And I think there is something else in there which is driving

22 the Court's analysis which is I think that she believes that

23 the lawyers are also possessed with enough judgment that

24 they're never going to put themselves in a position where they

25 owe money to their clients that they can't repay and I think
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 1 from our perspective --

 2 THE COURT:  That's what Lehman Brothers thought.

 3 MR. GIRARD:  I tell you, if I ran my law practice the

 4 way Lehman brothers did I wouldn't get very far and I have

 5 actually thought about that before but they -- the short

 6 answer --

 7 THE COURT:  I think that is exactly what they thought

 8 with respect to the structured products.

 9 MR. GIRARD:  I can't tell you what they thought or how

10 much they thought about them.

11 I have two answers.  I get first for your Honor, if

12 the existence of the provisions themselves is offensive to the

13 Court I will put on the record a statement that will not

14 exercise rights thereunder, we are not here to hold the

15 settlement up.  Second, if the issue is one of disclosure --

16 THE COURT:  That's one of them.

17 MR. GIRARD:  Well, we are certainly not going to argue

18 that this shouldn't be in the notice.  The way I parse the law,

19 we went back and looked at other cases where these types of

20 provisions existed.  There was no disclosure, that doesn't mean

21 there shouldn't be disclosure here.  We are prepared to suggest

22 language, if that's the Court's preference, that would include

23 an express reference to this fact in the notice.  I think it is

24 obviously within this Court's discretion to require that.

25 THE COURT:  Well, I certainly am going to require
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 1 disclosure with respect to whatever it winds up here, if

 2 anything, but it seems to me that the basic provision needs to

 3 be redrawn.  I understand your point about not providing an

 4 unreasonable incentive to people to try to engage in a hold-up

 5 by using the leverage you speak of and that, to a point, is a

 6 valid concern, that there are other ways of dealing with it.

 7 One way of dealing with it is to have a hold-back which anybody

 8 who has ever done any construction work as a customer, not a

 9 construction contractor, is very familiar with; you always hold

10 back money payments until all the contingencies are gone and

11 the job is over.  I would be likely to take a very different

12 view of this.

13 If there were a provision for some payment up front 

14 with a substantial holdback and also with the provision that 

15 could give the Court the discretion to vary the size of the 

16 holdback in light of the circumstances at the time, unless 

17 otherwise ordered kind of language, and then if we get into a 

18 position down the road where there is an appeal or something 

19 else going on which to me seems to be an obvious holdup, I 

20 would have the discretion to do what you are trying to give 

21 yourselves a contractual right to do if I thought it 

22 appropriate.  But, if I thought there might be some merit to it 

23 or if I thought there were real credit risks, things of that 

24 nature, you would have to wait for at least a significant part 

25 of the money until those contingencies were removed. 
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 1 Now, I'm not unappreciative of the fact that this has

 2 been a long road and you have got a lot of money in the case, a

 3 lot of time in the case.  I'm the last guy in the world who

 4 thinks lawyers shouldn't get paid for value so I'm sympathetic

 5 but I think you have reached way too far on this provision and

 6 you need to rethink it.

 7 MR. GIRARD:  Your Honor, what about as a suggestion if

 8 we were to simply place on the record a commitment that before

 9 any rights are exercised we would submit to the Court what the

10 proposal is --

11 THE COURT:  No.

12 MR. GIRARD:  -- and -- okay.  I will withdraw that

13 then.

14 THE COURT:  I don't want this traveling the MDL

15 circuit as showing that I go along with these provisions.

16 MR. GIRARD:  Understood, your Honor.  So, we will

17 respond to the Court's concern.

18 THE COURT:  Thank you.

19 Now, the second concern is with paragraph 19, also not

20 without precedent in this litigation but when I thought about

21 it again this summer when I received these papers I think

22 without suggesting anything of a personal nature it is actually

23 sort of presumptuous, you give to the class counsel the right

24 to rack up the attorneys' fees as he sees fit.  If he saw fit

25 or she saw fit it could give 90 percent of the fee to somebody
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 1 who did 3 percent of the work and that's it, unreviewable,

 2 doesn't make any sense.

 3 MR. GIRARD:  My view of this provision is that it is

 4 implicitly subject to this Court's ultimate oversight since

 5 this Court retains continuing jurisdiction over all aspects of

 6 the litigation.  We will make it expressly subject to this

 7 Court's approval.

 8 THE COURT:  Well, it is more than that.  I have never

 9 bought into the percentage of the recovery model.  I have

10 always looked at it, I think about it, but I'm a lodestar man

11 from way back and I make the fee awards.  I think that is my

12 obligation under Rule 23.  I am always very anxious to hear

13 what class counsel have to say on that subject but I will come

14 to my own decision.  As you go back to the drawing boards let's

15 keep that in mind.

16 MR. GIRARD:  Is it your Honor's instruction that this

17 provision should vest discretion in the Court or --

18 THE COURT:  Yes.

19 MR. GIRARD:  -- are counsel permitted to make

20 agreement among themselves subject to Court approval?

21 THE COURT:  Well, I should have waited until the end

22 of the sentence.

23 Look.  You can come to me with a recommendation.  You

24 can say to me that this is a joint recommendation on behalf of

25 everybody if that's the case and I'll take that into account
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 1 for whatever I think it is worth but I'm going to look at all

 2 of the materials that go into making a fee determination and I

 3 will make the fee determination.

 4 MR. GIRARD:  Understood, your Honor.

 5 THE COURT:  Okay?  Okay.

 6 The final thought, I'm not sure whether this is a case

 7 in which there is likely to be much money left over at the end

 8 or not but I don't think it is a very good idea, from my point

 9 of view, to leave class counsel sole control over what happens

10 to any money that is left.  Class counsel will get a fair fee

11 without whatever added benefit comes from deciding which

12 favorite charity is going to get anything that's left.  That's

13 my view of it.  Now, I'm also not particularly disposed to my

14 doing exactly what I don't want you to do, even though I'm the

15 neutral here.  I don't want to pick the recipient either but I

16 would find this much more palatable if amongst us we come to an

17 agreement on, say, a committee of three, people from the

18 non-profit world, basically, are going to decide what happens

19 to the money if there is any.

20 Just by way of example and I couldn't even tell you, 

21 believe it or not, who these people are; president of the New 

22 York City Bar, Chief Executive of the American Red Cross 

23 Greater New York whatever they call it, President of the Lasker 

24 Foundation, but I don't have any particular investment in any 

25 of those apart from paying my dues to the bar association.  
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 1 These are not on my list of charities or anything like that and 

 2 I'm certainly amenable to you giving me a list of 10 and I will 

 3 pick three or you making recommendations but I want to do it a 

 4 different way. 

 5 MR. GIRARD:  Understood, your Honor.

 6 We do provide for Court approval of anything here,

 7 just to be clear on that.

 8 THE COURT:  I know, but then what happens?  Then I'm

 9 supposed to go in and investigate whoever you picked or to just

10 throw darts at the wall?

11 MR. GIRARD:  Well, I think this language, my view of

12 it is it is intended to track the ALI principles of aggregate

13 litigation language governing cy-près so this is a situation

14 where if would work in practice we would come up with a

15 distribution plan which a Court would approve, we mail checks.

16 There is usually someone who doesn't cash their check.

17 Whatever that group is that is left over, however much money

18 that is we distribute it again and so now we are talking about

19 a second level and at most I think this is going to be not very

20 much money.  We still have the possibility of trying a third

21 round of distribution if we have enough non-distributed such

22 that we are paying anybody who would get, let's say, $10 or

23 above we may be able to avoid cy-près entirely which might be

24 the easier way to go.

25 THE COURT:  It depends on the administrative costs.
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 1 MR. GIRARD:  That's exactly right.

 2 THE COURT:  I understand that.  So, if you want to

 3 make it simpler and we wind up with one person who decides in

 4 the event of a cy-près distribution where it goes, subject to

 5 my approval, that's fine.  I'm just trying to get it into a

 6 sphere where what we have here is not a piece of patronage for

 7 anybody but rather somebody in the non-profit world who has got

 8 no stake in any of this to just make a determination if we need

 9 one.

10 MR. GIRARD:  And if we pick one of the individuals or

11 functions your Honor, enumerated I assume that will be

12 acceptable?

13 THE COURT:  I'm sorry.  When you say functions?

14 MR. GIRARD:  I was trying to avoid naming people but

15 your Honor identified some folks like the president of the New

16 York City Bar Association, for example.  If we were to pick a

17 neutral like that I would assume, if that's someone we have no

18 connection to put that in that's acceptable?

19 THE COURT:  Well, depending on who you pick.

20 MR. GIRARD:  Right.  And my understanding of what the

21 Court wants is that this now be somehow an indirect benefit to

22 us because it is a favorite charity.

23 THE COURT:  Right.  Exactly.

24 MR. GIRARD:  We get that and that's what we intend.

25 THE COURT:  I'm not suggesting anything, any
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 1 impropriety at all.  I kind of think it ought to just be

 2 something that nobody could even look askance at.

 3 MR. GIRARD:  I agree.  I think we may be able to avoid

 4 a cy-près completely given the nature of this class here.

 5 THE COURT:  Could be.

 6 MR. GIRARD:  Which would be preferable.

 7 THE COURT:  Could be, but let's have the mechanism up

 8 front.

 9 MR. GIRARD:  Absolutely.

10 THE COURT:  And I think from the standpoint of what

11 the class is going to see when you send out your notice, if

12 they see something like that it is one less opportunity for

13 somebody to latch onto and say look what these lawyers are

14 doing.

15 MR. GIRARD:  Got it.

16 Now, your Honor, what my intention would be is to get

17 with defense counsel, make these revisions, submit a revised

18 order to the Court tomorrow.  I know defense counsel, as are

19 we, would like to subject to this Court's ultimate approval of

20 the notice, mail, and try to set a final approval hearing if

21 possible this year.  We think we can still do that.  We would

22 like the Court's direction in regards to how to submit that at

23 this point.  If we can get this done my assumption is we would

24 file that in the ordinary course, subject to this Court's

25 further review.
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 1 THE COURT:  Sure.  And it would be helpful if I got a

 2 courtesy copy or two at the same time and I didn't see anything

 3 else that was problematic.

 4 MR. GIRARD:  Very well.

 5 THE COURT:  But, now you know how I spent part of my

 6 summer vacation:  Reading your papers.

 7 MR. GIRARD:  Well, I appreciate the attention and I

 8 hope it didn't detract too much.

 9 THE COURT:  No, no; but when you have time things

10 occur to you than when you are pressed.

11 MR. GIRARD:  And in terms of the further question I

12 guess I would ask since it sounds like you spent a fair amount

13 of time on this, subject to fixing these things if we can flag

14 the fixes for you, would it be possible to pick a final

15 approval hearing date at this point?

16 THE COURT:  Not today.  When you submit the papers

17 give me a proposal, a whole time table proposal.

18 MR. GIRARD:  All right.

19 THE COURT:  And I will do my best it accommodate it.

20 MR. GIRARD:  Very well.

21 THE COURT:  I have a year from hell story to write

22 about now.

23 MR. GIRARD:  I understand.

24 THE COURT:  But, I will do the best I can for you.

25 MR. GIRARD:  Thank you, your Honor.
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 1 THE COURT:  Thank you very much.

 2 o0o  

 3

 4
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